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MOTION 

 

COMES NOW the Accused, MSgt Jeffery K. Andersen, by and through counsel, and 

respectfully moves this Honorable Court to direct the Government to provide notice that 

comports to all of the requirements of Military Rule of Evidence (M.R.E.) 304(d), and preclude 

the Government from introducing evidence of MSgt Jeffery K. Andersen’s statements until 

notice is provided that comports to all of the requirements of M.R.E. 304(d). 

 

SUMMARY 

 

On 21 May 2021, one charge and thirteen specifications in violation of Article 93, Uniform Code 

of Military Justice (UCMJ), one charge and one specification in violation of Article 132, UCMJ, 

and one charge and one specification in violation of Article 92, UCMJ, were referred against 

MSgt Andersen.  The defense pursuant to M.R.E. 401, 402, 403, and 404(a) seeks to exclude any 

mention or admittance of the going away gift MSgt Andersen received in 2008. This evidence 

makes no fact at issue more or less probable and could only be offered for the prohibited use of 

arguing propensity. Even if the court were to find it relevant the probative value is substantially 

outweighed by unfair prejudice.   

 

FACTS 

 

1.  On 24 February 2021,  initiated a Commander Directed Investigation (CDI) into 

allegations of assault, communicating threats, dereliction of duty, and cruelty and maltreatment 

against MSgt Andersen.  On 26 March 2021, the CDI report of investigation was completed.   

 

2.  Three photographs of a going away gift MSgt Andersen received in 2008, when he was a 

Senior Airman, were included in the final report. Attachment 1. 

 

3.  The gift is a rectangular plaque with a license plate saying “Country”, and the name “SrA Jeff 

“I Hate Airmen” Andersen”, “Jan 06 – Jan 08 The 23d Specialists say, “Thank you!” for all your 

hard work and dedication!”.   
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4. On 20 May 2021,  preferred charges against MSgt Andersen, and the charges were

referred to a Special Court-Martial by  on 21 May 2021.

5. Thirteen of the fifteen specifications in this case are for maltreatment in violation of Article

93, Uniform Code of Military Justice (UCMJ).

BURDEN 

6. Pursuant to R.C.M. 905(c), the Government, as the proponent of the evidence, bears the

burden of proof for this motion.  The burden of proof for any factual issue, the resolution of

which is necessary to decide this motion, is a preponderance of the evidence.  As the moving

party, the defense bears the burden of persuasion.

LAW 

M.R.E. 401, 402 and 403

7. In order to be admissible, evidence must be relevant.  M.R.E. 402.  Evidence is relevant if it

has “any tendency to make a fact more or less probable than it would be without the evidence”

and “of consequence in determining the action.”  M.R.E. 401.  “Relevancy has two components:

(1) probative value, the relationship between the evidence and proposition it is offered to prove;

and (2) materiality, the relationship between the proposition the evidence is offered to prove and

the facts at issue in the case.”  United States v. James, 63 M.J. 217, 221 (C.A.A.F. 2006).

8. Even otherwise relevant and admissible evidence may be excludable where the evidence’s

“probative value is substantially outweighed by the danger of one or more of the following:

unfair prejudice, confusing the issues, misleading the members, undue delay, wasting time, or

needlessly presenting cumulative evidence.” M.R.E. 403.

9. In conducting the M.R.E. 403 balancing test for legal relevance, a military judge should

consider the following factors: the strength of the proof of the prior act; the probative weight of

the evidence; the potential to present less prejudicial evidence; the possible distraction of the

fact-finder; the time needed to prove the prior conduct; the temporal proximity to the prior event;

the frequency of the acts; the presence of any intervening circumstances; and the relationship

between the parties.  See United States v. Barnett, 63 M.J. 388, 396 (C.A.A.F. 2006) (quoting

United States v. Berry, 61 M.J. 91, 95-96 (C.A.A.F. 2005)).

10. “Evidence of a person’s character or character trait is not admissible to prove that on a

particular occasion the person acted in accordance with the character or trait.” M.R.E. 404(a).

ANALYSIS 

11. The defense seeks to exclude any mention or admittance of the going away gift mentioned in

paragraphs two and three above. The gift is not relevant under M.R.E. 401 as it does not make

any fact at issue more or less probable. The gift is from 2008 over 11 years before any of the








